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Date: March 15, 2002 RH399

PROPOSED AMENDMENTS TO THE FAIR CLAI MS SETTLEMENT
PRACTI CES REGULATI ONS PURSUANT TO | NSURANCE CODE
SECTI ON 790. 10

| NTRCDUCT1 ON:

Pursuant to California I nsurance Code Section 790.10, California
| nsurance Comm ssioner Harry Low (" Comm ssioner™) proposes
amendnents to California Code of Regulations, Title 10, Chapter
5, Subchapter 7.5, entitled “Fair Clains Settlenent Practices
Regul ations”. The original regulations, effective January 13,
1993, were promnulgated to provide definitive standards of conduct
to insurers and other licensees for conpliance with the Insurance
Code’s unfair clains settlenent practices statute, Section

790. 03(h). These regul ati ons were anended effective May of 1997.
After working with the anended regul ations for close to four
years, it has becone apparent that additional nodifications need
to be nmade as foll ows:

1) Reorgani ze the subsections so that they are easier to
under stand and use.

2) Add or del ete | anguage for reasons of grammar or clarity.
3) Elimnate unnecessary portions of the regulations in cases
where existing | aws adequately cover the subject area.

4) Add subsections where necessary in order to set forth
reasonabl e standards of conduct in the handling of clains.

The Conmm ssioner believes that the foll ow ng amendnents to the
regul ati ons are necessary to ensure that the clains handling
standards prescribed by the legislature in California |Insurance
Code Section 790.03(h) are adequately inplenented.

SPECI FI C PURPCSE AND REASONABLE NECESSI TY OF REGULATI ON

The specific purpose of each adoption, anmendnent, or repeal and
the rationale for the Comm ssioner’s determ nation that each
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adoption, anmendnent or repeal is reasonably necessary to carry
out the purpose for which it is proposed is set forth bel ow

SECTI ON 2695.1. Preanble.

Section 2695.1(a) Arend

Exi sting subsection 2695.1 refers to I nsurance Code Section
790. 03(h) and the pronul gation of the subject regul ations.

Thi s subsection has been anended to replace the word “which” with
“that”. This anmendnment was made for granmmatical reasons.

Section 2695.1(b) Amrend

Exi sting subsection 2695.1(b) sets forth the authority under which

t hese regul ations are pronul gated and the i ntended scope of these
regul ations by providing that other acts not specifically delineated
in these regulations may also violate California Insurance Code
Section 790.03(h).

Thi s subsection has been anended to delete the words “pursuant to
the provisions of California |Insurance Code Section” and to add the
word “or”. This anmendnent was made to clarify the regul ati ons.
Amendnents were also made to clarify that these regulations apply to
all clains subject to Section 790 et seq. of the California

| nsurance Code (the “Unfair Practices Act”).

Section 2695.1(c) Repeal

Exi sting subsection 2695.1(c) specifies that these regul ati ons do
not apply to the handling or settling of clainms brought under surety
bonds.

The proposed change to this subsection is to repeal it entirely.
Even though a unique tripartite relationship exists between the
surety insurer, beneficiary of the surety bond and the principal,
the clains handling process is no nore cunbersone with respect to
the processing of these clains than in the nore traditional first or
third party clainms setting. Therefore, certain m ninum standards
set forth in the regul ations should and do apply to clai ns brought
under surety bonds. For exanple, section 2695.7 of the regulations
does not inpede the surety’s ability to conduct its business
efficiently and fairly and in accordance with California |Insurance
Code Section 790.03(h).

Section 2695.1(d) Arend (Re-lettered only)

Exi sting subsection 2695.1(d) is re-lettered and i s now desi gnat ed
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subsection 2695. 1(c).

Section 2695.1(e) Repeal

Exi sting subsection 2695.1(e) specifies that these regul ati ons shal
not apply to liability insurance for the professional malpractice of
heal th care providers (nedical nal practice insurance).

The proposed change to this subsection is to repeal it entirely as
medi cal mal practice insurance is already excluded under these
regul ati ons under subsection 2695.1(b)(2).

Section 2695.1(d) Adopt

The |l anguage in this newy adopted subsection clarifies that these
regul ations apply, as a matter of law, to clains brought under hone
protection contracts witten by home protection conpanies.

| nsurance Code Section 12743(d)(7) specifically provides that

| nsurance Code Section 790 et seq. (The Unfair Practices Act) is
applicable to hone protection contracts and honme protection
conpani es. As both home protection conpanies and contracts are
subject to the Unfair Practices Act, the Insurance Comm ssioner has
cl ear authority under |nsurance Code Section 790.10 to adopt
regul ati ons applicable to them

Section 2695.1(f) Arend (Re-lettered only)

Exi sting subsection 2695.1(f) has been re-lettered and i s now
desi gnated as subsection 2695.1(e).

Section 2695.1(f) Adopt

The | anguage in this newy adopted subsection sets forth m ni num
standards for clainms handling by insurers. This |anguage clarifies
that policy | anguage shall not circunvent and/or fall short of those
m ni mum st andar ds.

NOTE- Secti on 2695.1 Amend

Section 12743 of the California Insurance Code is added as
reference. This section specifies that |Insurance Code Section 790
et seq. applies to hone protection contracts and conpani es.

Secti on 2695. 2. Definitions.

Section 2695.2(a)(2) Arend
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The proposed m nor grammati cal changes to this subsection were nade
for clarity purposes.

Section 2695.2(g) Amrend

Exi sting | aw defines “gross settlenent anount”, in pertinent part,
as “the anmount of the draft tendered”.

Thi s subsection has been anended by striking the words “of the
draft” since insurance clainms paynents may be nmade with a check or
ot her financial instruments as well as with a draft.

Section 2695.2(i) Arend

Exi sting | aw enunerates those individuals or entities that fal
under the definition of “insurer”

Thi s subsection has been anended to include the California

Eart hquake Authority and hone protection conpanies within these
regul ations’ definition of “insurer”. These entities should be
included within the definition as they both transact insurance and
are subject to Insurance Code Section 790.03(h) and the regul ati ons
promul gated pursuant to I nsurance Code Section 790.10. Language is
al so added to clarify that these regulations apply to all entities
subj ect to Insurance Code Section 790.03(h) except those specified
in this subsection.

Section 2695.2(j) Arend

Exi sting | aw defines “insurance policy”.

Thi s subsection has been anended to include within these

regul ations’ definition of “insurance policy” home protection
contracts and certificates or contracts of insurance issued by the
California Earthquake Authority. The word "Plan” is al so added as
it had been unintentionally omtted fromthe nane “California

Aut onobi |l e Assigned Risk Plan”. Additionally, the word “Plan” is
substituted for “plan” after “California Fair” as the “p” should be
capitalized. The word “California” is also added before the words
“Insurance Code” for clarification purposes. So as to make this
subsection consistent wth other changes made in the regul ations
relating to surety insurers, |anguage has been del eted that excl uded
surety bonds fromw thin the term*®insurance policy”.

Section 2695.2(k) Amend

Exi sting | aw defines “investigation”.

M nor changes have been nade to this subsection for clarification
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pur poses.

Section 2695.2(1) Amrend

Exi sting | aw defines “knowi ngly commtted.”

Thi s subsection has been anended to define “know ngly” so as to be
consi stent wth anmendnents to subsection 2695.12(a).

Section 2695.2(s) Amrend

Exi sting | aw defines “proof of claim”

Thi s subsection is anended to include evidence or docunentation
received from sources other than the clai mant that reasonably
supports the claim The insurer may have access to information that
supports the claimbut is not in the claimnt’s possession. This

i nformati on should al so be considered by the insurer and shoul d not
be di scounted just because it does not conme fromthe claimant.

NOTE- Secti on 2695. 2 Anmend

Section 995.130 of the California Code of Cvil Procedure is added
as authority as it provides a definition of “beneficiary” under a
surety bond.

Section 2695.3. File and Record Docunentati on

NOTE- Secti on 2695.3 Amend

Section 790.04 of the California I nsurance Code is added as
authority as the Departnent’s exam nation of insurance claimfiles
is authorized under this section.

Section 2695.4. Representation of Policy Provisions and Benefits.

Section 2695.4(a) Repea

Thi s | anguage i s repeal ed because its substance was nerged into
anended subsection 2695.4(a), discussed bel ow

Section 2695.4(a) Anend (Re-lettered)

The current subsection is renunbered as subsection 2695.4(a).
Existing law currently requires certain standards for clainms under a
surety bond. As the sane standards are applicable to all clains
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(not just surety), the broader words “any insurance policy” are
added. The words “m srepresent” and “fail to disclose” are also
added as the word “conceal” does not adequately address the
insurer’s obligation of disclosure to its insured or to the
beneficiary of a surety bond. Additional |anguage changes are nade
for clarification purposes.

Section 2695.4(a)(1) Adopt

The | anguage currently contained in the second sentence of
subsection 2695.4(a) is stricken and is now found in subsection
2695.4(a)(1). The change was nmade so that the regulations are
easier to understand and use.

Section 2695.4(b) (Re-lettered only)

Exi sting subsection 2695.4(c) has been re-lettered and i s now
desi gnat ed as subsection 2695. 4(b).

Section 2695.4(c) Arend (Re-lettered only)

Exi sting subsection 2695.4(d) has been re-lettered and i s now
desi gnat ed as subsection 2695. 4(c).

Section 2695.4(d) Amend (Re-lettered)

Exi sting subsection 2695.4(e) has been re-lettered and i s now
desi gnat ed as subsection 2695.4(d). The word “the” was added to
subsection 2695. 4(d)(2).

Section 2695.4(e) Arend (Re-lettered only)

Exi sting subsection 2695.4(f) has been re-lettered and i s now
desi gnat ed as subsection 2695.4(e).

Section 2695.4(f) Arend (Re-lettered only)

Exi sting subsection 2695.4(g) has been re-lettered and i s now
desi gnat ed as subsection 2695. 4(f).

Section 2695.5. Duties upon Receipt of Conmmunicati ons.

Section 2695.5(d) Amrend

Existing | aw specifies that, upon receiving notice of claim

I icensees and clains agents nust imrediately transmt notice of

claimto the insurer. The remai nder of the subsection has been

del et ed because the | anguage is ambi guous. Regardless of the

insurer’s good or bad instructions as to the proper handling of a
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notice of claim licensees and clainms agents are charged, under
current subsection 2695.1(f)/ proposed subsection 2695.1(d), with
know edge of the regulations including the duty to i medi ately
transmt notice of claim

Section 2695.5(e) Amrend

Exi sting | aw makes reference to subsection 2695.5(e)(4), which
subsection i nadvertently nakes the requirenments of subsection
2695.5(e) inapplicable to life and disability insurance. As the
proposed anmendnent del etes subsection 2695.5(e)(4) fromthe
regul ati ons (see explanation below), the reference to subsection
2695.5(e)(4) is al so del et ed.

Section 2695.5(e)(4) Repeal

Exi sting | aw m stakenly nakes the requirenments of subsection
2695.5(e) inapplicable to life and disability insurance. The
proposed del eti on of subsection 2695.5(e)(4) corrects this m stake.

NOTE- Secti on 2695.5 Amend

| nsurance Code Section 790.04 is added as authority as the
Departnent is authorized under this statute to exam ne and
investigate the clains handling activities of every person engaged
in the business of insurance in this state.

Section 2695.6. Training and Certification.

Section 2695.6(b)(3) Amrend

The reference to “independent adjusters” is vague under the existing
[ aw. This subsection is anended so as to refer to “insurance

adj usters” as defined under |nsurance Code Section 14021. The words
“on an annual basis” are deleted as they are redundant (the
subsection al ready includes the word “annual ly.)

Section 2695.7. Standards for Pronpt, Fair and Equitable
Settl enents.

Section 2695.7(a) Amrend

This subsection is anended to specify that no insurer may
discrimnate on the basis of age in addition to other already
enuner at ed bases.

Section 2695.7(b) Anrend
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This subsection is anended to specify that the anmounts accepted or
denied by an insurer shall be clearly docunented in the claimfile.
By requiring this docunentation, Departnment exam ners, in review ng
insurer claimfiles, will be able to determ ne what anobunt of the
claimthe insurer should have paid under Section 2695.7(h).

Section 2695.7(b)(1) Amrend

The current subsection sets forth specific standards for pronpt,
fair and equitable settlenents. This subsection is anmended to
clarify that these standards apply to surety bond cl ai ns.

Section 2695.7(b)(3) Anrend

Existing | aw specifies that total claimdenials trigger the

requi renent that insurers notify claimants in witing that the claim
may be reviewed by this Departnent. This subsection is amended to
clarify that partial claimdenials also trigger the notification
requirenent.

Section 2695.7(b)(4) Amrend

Exi sting | aw i nadvertently exenpts |life insurance clains fromthe
time franme requirenments of subsection 2695.7(b) due to an incorrect
interpretation of Insurance Code Section 10172.5 as havi ng provided
its own tinme frane. Language is deleted fromthis subsection to
correct the error. The anended | anguage also clarifies that the
time franme requirenments in subsection 2695.7(b) do not apply to
disability inconme clainms. Language is also added to clarify that
only the time frame provision in subsection 2695.7(b) is

i napplicable to the Iines of insurance referred to in subsection
2695.7(b)(4). The word “California” is added before the words
“Insurance Code” for clarification purposes.

Section 2695.7(b)(5) Adopt

The | anguage of this newly adopted subsection was noved from Section
2695. 8(k) which subsection only pertained to auto clains to the
2695.7 section that applies to all types of clainms. Depreciation,
betternment and sal vage cal culations are not Iimted to the handling
of auto clains but are also prevalent in the adjustnent of other
property | osses (such as honeowners’ |osses.) The m ni num standards
set forth for autonobile clains should apply to all property | osses.

New | anguage was al so adopted, “the cost of |abor is not subject to
depreciation.” This |anguage is warranted because, while property
itself may depreciate, |labor to replace that property is a cost that
shoul d be borne by the insurer regardless of whether the property
repl aced i s new or used.
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Section 2695.7(c)(1) Amend

M nor grammar and punctuation changes are nade to this subsection.

Section 2695.7(d) Amrend

Language has been added so as to be consistent with current case | aw
(which is cited below as additional authority for Section 2695.7.)
The final line of the current subsection is deleted, as it is
unnecessary. The |aw of constructive notice already exists

regardl ess of whether it is referred to in these regul ations.

Section 2695.7(e) Amend

Thi s subsection was anended to clarify that these standards apply to
surety bond cl ai ns.

Section 2695.7(f) Amrend

In the proposed anendnment, the word “tinely” is deleted for reasons
of clarity. The last sentence of this subsection is deleted
because, regardl ess of whether a consuner is represented by counsel,
these regul ations are intended to pronote fairness. The insurer and
cl ai mant (whether represented or not) may have different
interpretations of tinme limts and tolling periods. The parties
shoul d be encouraged to communi cate rather than remai n unaware of
these potentially different views so as to avoid unnecessary
[itigation.

Section 2695.7(g)(2) Anend

The proposed | anguage is added for reasons of clarity.

Section 2695.7(g)(7) Amrend

Thi s subsection is anended so that the Conm ssioner can take into
account initial as well as final offers in determ ning whether a
settlenment offer made by an insurer is unreasonably | ow

Section 2695.7(h) Amrend

The words “in whole or in part” are added to clarify the
regulation’s intention of requiring paynent to claimants of any
anounts that have been accepted by the insurer. The words “or

ot herwi se take action to performits claimobligation” are added
to clarify that an insurer’s obligation, in addition to paying a
claim may include the taking of certain action such as defending
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a lawsuit. The foll ow ng anendnent is al so proposed: The efthe
anmount of the claimto be tendered is the anount that has been
accept ed whi-ch—-hasbeen—determnedandi+s—not—disputed by the
insurer as specified in subsection 2695.7(b). The proposed
amendnent makes it clear, pursuant to subsection 2695.7(b), an
insurer is required to pay the amount of the claimthat it has
accepted. Additional anendnents were made for reasons of
clarity.

Section 2695.7(h)(1) Amrend

The reference to |life insurance is deleted fromthis subsection (and
a reference to tine frane is added) in order to nmake it consi stent

Wi th subsection 2695.7(b)(4). 1In addition, the exenption of fire

i nsurance from Section 2695.7(h) is del eted because | nsurance Code
Section 2057 only applies where there is a witten agreenent or
settlement between the insurer and claimnt as to the anmount of |oss
and liability of the insurer. 1In instances where there has been no
final agreenent or settlenent, the insurer is still required to pay
undi sputed portions of the claimand should nmake these paynents
within the tinme frame specified in 2695.7(h). The tinme franes in

| nsurance Code Section 2057 and subsection 2695.7(h) are not in
conflict and, as indicated above, there is good reason to nake
subsection 2695.7(h) applicable to fire clains. The word
“California” is also added before the words “Insurance Code” for
clarification purposes.

Section 2695.7(k) Amrend

This subsection is anended to reflect the repeal of Insurance Code
Section 1871.1(a) and the enactnent of Penal Code Section 550 in
pl ace of Section 1871.1(a). The word “California” is al so added
before the words “Insurance Code” for clarification purposes.

Section 2695.7(n) Amrend

Thi s subsection was anended to elimnate | anguage that was so
narrow that it excluded certain types of insurance to which the
subsection was intended to apply(such as disability inconme

i nsurance where the issue is whether the nedical examis
necessary to determine if the claimant is disabled.)

Section 2695. 7(p) Adopt

The | anguage currently contained in subsection 2695.8(i) is re-

| ettered as subsection 2695.7(p) to clarify that the subrogation
procedures specified in these regul ations should apply to other
types of insurance as well as to auto insurance.
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Section 2695.7(q) Adopt

The | anguage currently contained in subsection 2695.8(j) is re-

| ettered as subsection 2695.7(q) to clarify that the subrogation
procedures specified in these regulations should apply to other
types of insurance as well as to auto insurance.

Section 2695.7(r) Adopt

This new y adopted subsection specifies that no insurer shal
attenpt to subrogate w thout having conducted a thorough, fair
and objective investigation. This |language is added for purposes
of clarity and so as to be consistent with subsection 2695.7(d).

Section 2695.7(s) Adopt

This new y adopted subsection specifies that insurers are
responsi bl e for the accuracy of the data they use in evaluating
and settling clains. This |anguage was added because consuner
conpl aints and Departnent exam nations of insurers have reveal ed
a |l ack of docunented support for the clains settlenent anounts
offered or paid to clainants.

Section 2695.7(t) Adopt

This new y adopted subsection was adopted to incorporate Business
and Professions Code Section 6149.5 into the regul ati ons.

Section 6149.5 requires an insurer to notify a claimant who is
represented by an attorney that his or her claimhas been settled
and the amount of the settlenent.

NOTE: Section 2695.7 Anmend

Additional case lawis cited as authority consistent with changes
made to subsection 2695.7(d). Insurance Code Sections 10350. 10
was added as authority in connection with insurer requests for
medi cal exam nations. |Insurance Code Section 10111.2 was added
as authority in connection with disability incone insurance as
noted in subsection 2695.7(b)(4). California Penal Code Section
550 was added as reference (regarding the anendnent to subsection
2695.7(k)), reflecting the repeal of IC Section 1871.1(a) and its
repl acenent by Penal Code Section 550). Business and Professions
Code Section 6149.5 was al so added as reference.

Section 2695.8. Additional Standards Applicable to Autonobile
| nsur ance.

Section 2695.8(a)(1) Amrend
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M nor changes are made to this subsection for grammati cal
reasons.

Section 2695.8(a)(2) Repea

The | anguage of this subsection is struck but is replaced with
substantially simlar |anguage in proposed subsection
2695. 8(b) (2) (see bel ow).

Section 2695.8(b) Anmend

Existing law refers to the adjusting and settlenment of first
party autonobil e insurance | osses on the basis of actual cash
val ue or replacenent with a conparable vehicle. As first party
aut onobi | e i nsurance includes nore than actual cash val ue and
repl acenent type policies (ex: stated value policies), this
subsection is anmended to place all first party autonobile

i nsurance policies within the scope of these regulations. The
term*“first party” was also struck so as to require total |oss
val uation standards for third party autonobile clains. The

val uati on of autonobiles should be consistent whether it involves
a first or third party claimant. The word “nmethods” is al so
replaced with the nore appropriate word, “standards”.

Section 2695.8(b)(1) Amend

Thi s subsection was revised for reasons of clarity. The main
change was the renoval of the word "purchase"” to avoid the
erroneous perception that the total |oss vehicle has to be
replaced in order for the taxes and fees to be included in the
cash settlenment. Specific |anguage is also added to reaffirmthe
prem se that a | oss vehicle need not actually be replaced in
order for taxes and fees on the conparable vehicle to be paid.
New | anguage “license fees and ot her annual fees conputed based
upon the remaining termof the | oss vehicle s current
registration” was added to reflect the current standard in
rei nmbursing unused DW fees. The clainmant, after turning over
title to the insurer is unable to collect the unused fees from
t he Departnent of Mdtor Vehicles (“DW’). Since the insurer, as
the new owner of the loss vehicle, nay seek reinbursenent from
DW, the insurer should reasonably pay the claimant these fees.
Further, under this subsection, as currently witten, insurers
were required to pay claimant a full year’s annual fee instead of
just the unused portion of the annual fee. This would result in
claimant receiving nore than the anount required to i ndemify
claimant. In order that claimants are made whol e but are not
over - conpensat ed, annual fees, such as license fees, are to be
rei nbursed to clai mant based upon the remaining termof the |oss
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vehicle s current registration. Additionally, the last line of
subsection 2695.8(b) (1) has been noved, with slight nodification,
to subsection 2695. 8(b) (3).

Section 2695.8(b)(1) (A Adopt

This newy adopted subsection reaffirns this Departnent’s
position that the claimant is entitled to collect taxes and fees
in the settlement of the claimeven if the claimnt chooses to
retain the | oss vehicle. The subsection also provides a
reasonabl e standard for determ ning the sal vage value of the | oss
vehicle. Insurers nust also disclose in witing to a clai mant
who retains the salvage that notice of the sal vage retention nust
be reported to the DW (which notification will result in the
vehicle being identified as a "sal vage vehicle" thus reducing its
future resale and i nsured val ue).

Section 2695.8(b)(2) Adopt

Language contained in subsection 2695.8(a)(2), which defined
"conparabl e vehicle", has been noved and expanded upon in this
new y adopted subsecti on. It was noved because the |anguage is
nmost applicable to the portion of the regulations that deals with
total autonobile |osses, subsection 2695.8(b). The additional
| anguage adopt ed i ncl udes:

“Newer nodel year autonobiles nmay not be used as conparable
aut onobi | es unl ess there are not sufficient conparabl e autonobiles
of the sane nodel year to nmake a determnation as set forth in
Section 2695.8(b)(3), below” Wen newer nodel year vehicles are
used in a valuation, the insurer will apply a deduction to the
value to adjust for this nodel year difference. However, in nany
cases, the dollar anmpbunt of these deductions cannot be supported.
In many val uations reviewed by this Departnent, newer nodel year
vehicles were wused as conparable vehicles when there were
sufficient vehicles of the sanme nodel year to determ ne the cost of
a conparable vehicle. This | anguage was added to ensure that sane
nodel year vehicles are used as conparable autonobiles in cases
where a sufficient nunber exists to determne a value. This wll
reduce the frequency of using an unsupported deduction from val ue
when new nodel year vehicles are used.

“The cost of a conparable autonobile is the asking price or actual
sale price of that autonobile.” In the nmajority of total |oss
val uations reviewed by the Departnment, a hypothetical “take price”
was used to set the value of the conparable autonobile. Extensive
i nvestigation has been undertaken by the Departnment on this subject
and it has been concluded that these “take prices” do not
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accurately reflect the actual price these conparabl e autonobiles
sold for in the marketpl ace. In sone cases, the take prices were
t housands of dollars bel ow t hese vehicles’ actual sale prices. The
Department position is that in nost cases only the prices of
vehicles actually sold should be used to value a |loss vehicle. |If
an insurer chooses to use a yet unsold vehicle as a conparable
autonobile, it nust use the ask price of that vehicle.

“Any adjustnments fromthe cost of a conparabl e autonobile nust be
di scernible, neasurable, item zed, and specified as well as
appropriate in dollar anount and so docunmented in the claimfile.
Deductions taken from the cost of a conparabl e autonobile that
cannot be supported shall not be used. The actual cost of a
conpar abl e autonobile shall not include any deduction for the
condition of a |loss vehicle unless the docunented condition of the
| oss vehicle is below average for that particular year, make and
nodel of vehicle.” After extensive investigation on this subject,
t he Departnent has concluded that many of the adjustnents fromthe
cost of the conparable autonobile applied by insurers cannot be
supported. This |anguage was adopted to clarify that insurers have
the onus of ensuring that deductions used in a valuation are
support ed. Al so, this |anguage addresses the nobst preval ent
deduction applied to vehicle values, that of condition. It has
been concluded that the majority of these deductions for condition
have not been supported. In these cases, the insurer nakes an
assunption that the loss vehicle is in worse condition when
conpared to the conparable vehicles used in the valuation.
However, in nost instances, these conparabl e autonobil es have not
been inspected for condition. Therefore, applying a deduction
based upon this unsupported assunption should be prohibited. For
this reason, the adopted |anguage only permts a deduction for
condition when the loss vehicle is in bel ow average conditi on.

“This subsection shall not preclude deduction for prior and/or
unrel ated damage to the | oss vehicle.” This |anguage was adopted
to recognize the difference between a deduction for condition of
the | oss vehicle (as di scussed above) and situations where the | oss
vehicle has prior and/or unrelated damage. Deductions for this
danmage shoul d be reasonably permtted as long as the insurer fairly
values this prior danmage to the | oss vehicle.

“The conparabl e autonobiles used to calculate the cost shall be
identified by the vehicle identification nunber (M N), the stock or
order nunber of the vehicle froma licensed dealer, or the |icense
pl ate nunber of that conparable vehicle. The identification shal

al so include the tel ephone nunber (including area code) or street
address of the seller of the conparable autonobile.” In many total
loss clainms investigated by the Departnent, the conparable
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aut onobil es used to set the value of the |oss vehicle cannot be
properly identified. It is inportant that the conparable vehicles
used to value a loss vehicle be identified in order for the
claimant to have the opportunity to contact these vehicle owners to
verify whether these conparable vehicles are in fact simlar to the
| oss vehicle.

Section 2695.8(b)(3) Adopt

The | ast sentence of subsection 2695.8(b)(1) has been noved to
this subsection. Language is also taken from current subsection
2695.8(b) (1) (C which specifies that insurers mnmust take
reasonabl e steps to verify the accuracy of the val ue determ ned
for the conparable vehicle. These changes were nade for reasons
of clarity.

Section 2695.8(b)(3)(A) Anend (Re-lettered only)

Current subsection 2695.8(b)(1)(A) is now designated subsection
2695. 8(b) (3) (A) because | anguage was added as referred to above.

Section 2695.8(b)(3)(B) Anend (Re-lettered)

Current subsection 2695.8(b)(1)(B) is now designated subsection

2695. 8(b) (3) (B) because | anguage was added as referred to above.
Additionally, the words “were not available” and “in the |last 90
days” were added to be consistent with the | anguage in proposed

subsection 2695.8(b)(3)(A).

Section 2695.8(b)(3)(C) Adopt

The | anguage in this newy adopted subsection reflects the fact
that, in alnost every autonobile total |oss claimadjusted in
California, insurers utilize one or nore conputerized total |oss
val uati on services.

Section 2695.8(b)(3)(D) Anend (Re-lettered)

The anendnment of this subsection provides for the use of
alternative nethods if the nethods in (A), (B) or (C) above are
unable to be perfornmed. The word "val ue" was replaced with
"cost" or "cost of a conparabl e autonobile” to provide

consi stency with other subsections of these regulations. The
words "including deduction for salvage" are deleted as this issue
is addressed in revised subsection 2695.8(b)(1)(A). The last line
of this subsection is deleted as it has been noved in
substantially the same formto subsection 2695. 8(b)(3) above.
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Finally, current subsection 2695.8(b)(1)(C is now designated
subsection 2695.8(b)(3)(D) because | anguage was added as referred
to above.

Section 2695.8(b)(4) Anend (Re-lettered)

Current subsection 2695.8(b)(2) is now designated subsection
2695. 8(b) (4) because | anguage was added as referred to above. In
addition, the words “over all” were changed to “overall” for
granmati cal reasons. Since subsection 2695.8 as proposed sets
forth standards for both first and third party clainms, and this
subsection only concerns first party clainms, the reference to
“first party” has been added.

Section 2695.8(c) Amend

Si nce subsection 2695.8 as proposed sets forth standards for both
first and third party clains, and this subsection only concerns
first party clainms, the reference to “first party” has been
added. The words “shall apply” were deleted to correct a
granmmatical error. The word “draft”, the nmeaning of which is too
narrow, is changed to “paynent”. The procedure set forth in this
subsection is a two-step procedure. The insurer nust first
notify the insured that if he or she cannot purchase a conparable
vehicle for the gross settlenent anmount, he or she may contact
the insurer. Second, if contacted by the insured, the insurer
shall reopen the claimand follow additional procedures as set
forth in subsections 2695.8(c)(1) through (3). The changes nade
to this subsection are intended to clarify this two-step process.

Section 2695.8(c)(1) Amrend

The reference to 2695.8(b)(2) is changed to 2695.8(b)(4) to
reflect the change in that particular subsection nunber.

Section 2695.8(e) Amend

Thi s subsection was revised and split into subsections 2695.8
(e), (f) and (g) to clarify the distinction between an insurer
"requiring"” that an autonobile be repaired in a particular shop
(which is not permtted) and an insurer nerely suggesting or
recommendi ng that an autonobile be repaired in a particul ar
repair shop (which is permtted under certain circunstances as
set forth bel ow).

Section 2695.8(f) Anmend (Re-lettered)

Current subsection 2695.8(e)(1l) is now designated subsection
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2695.8(f). This subsection is revised to delete the word
“direct” as this termis unnecessary in light of the terns
“suggest” and “recommend” contained in this subsection.
Additionally, the term*“direct” may inply “require” which is
prohi bited under subsection 2695.8(e). Additional |anguage was
del eted as redundant.

Section 2695.8(g) Adopt

The |l anguage in this newy adopted subsection is added to
recogni ze the exi stence of insurance contracts that specifically
suggest or recommend that an autonobile be repaired in a
particul ar shop. The unique nature of these contracts requires
particul ar disclosure standards as set forth below in subsections
2695.8(g) (1) and (2).

Section 2695.8(g) (1) Adopt

The | anguage in this newly adopted subsection requires that an

i nsurer disclose this unique contractual provision at the tine a
consuner applies for the insurance coverage so that the consuner
has adequate notice of these policy terns.

Section 2695.8(g)(2) Adopt

The | anguage in this newy adopted subsection specifies that an
insurer that, by contract, suggests or recommends that an

aut onobil e be repaired in a particular shop may not receive a
wi ndf al | when an insured chooses to have the insured vehicle
repaired at the shop of his or her choice. Basing repair costs
on di scounted repair rates, when those repair shops wll not be
repairing the vehicle, results in arbitrary, unsupported and
unr easonabl e settl enent anounts.

Section 2695.8(h) Anend (Re-lettered)

Current subsection 2695.8(g)(3) is now designated subsection
2695.8(h) as it nakes nore sense as a separate subsection from
subsection 2695. 8(9).

Section 2695.8(i) Anmend (Re-lettered)

Current subsection 2695.8(f) is now designated subsection
2695. 8(i) because of other changes nmade to subsection 2695. 8,
not ed above. The standard for determning repair costs is to base
costs upon the prevailing rates in the |local nmarket area of the
claimant. Language was added to this subsection to fornalize
this standard. M nor changes were al so made for grammati cal
reasons or for clarity.
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Section 2695.8(i)(2) Arend (Re-lettered)

Current subsection 2695.8(f)(2) is now designated 2695.8(i)(2).
The | anguage of this subsection is revised to clarify that when
there is a dispute as to the cost of repairs and the insurer
nanmes a repair shop that can nake the repairs for the anmount of
the insurer’s witten estimate, the insurer shall “cause the
damaged vehicle to be restored to its condition prior to the |oss
at no additional cost to the claimant other than as stated in the
policy or as otherwi se allowed by these regulations.” This added
| anguage mrrors the requirenent set forth in proposed section
2695. 8(f) when an insurer suggests or recommends a repair shop.

Section 2695.8(i)(3) Amend

Current subsection 2695.8(f)(3) is now designated subsection
2695.8(i)(3). Language of this subsection is revised to clarify
that when there is a dispute as to the cost of repairs and the
insurer adjusts the estimate prepared by the shop of claimant’s
choice, the insurer must provide claimant with a copy of this
adj ust ed esti mate.

Section 2695.8(j) (Re-lettered only)

Current subsection 2695.8(g) is now designated subsection
2695. 8(j) .

Section 2695.8(j)(4) Amrend

M nor grammati cal changes are nmade to this section.

Section 2695.8(j)(5) Adopt

The | anguage in this newy adopted subsection incorporates the
requi renment of Business and Professions Code Section 9875.1 that
insurers disclose to consuners in a witten estimate prior to
repairs being made that non-original equipnment manufacturer

repl acenent crash parts will be used.

Section 2695.8(k) (Re-letter only)

Current subsection 2695.8(h) is re-lettered subsection 2695. 8(k)

Section 2695.8(i) Repeal

This subsection is repealed and is nodified and noved to
subsection 2695.7(p) so as to apply to all lines of insurance and
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not just auto insurance.

Section 2695.8(j) Repeal

Thi s subsection is repealed and is nodified and noved to
subsection 2695.7(gq) so as to apply to all lines of insurance and
not just auto insurance.

Section 2695.8(1) Anmend (Re-lettered)

Current subsection 2695.8(k) is re-lettered subsection 2695.8(1).
Language is deleted as it is redundant to newl y adopted
subsection 2695. 7(b) (5).

Section 2695.8(m Anend (Re-lettered)

Current subsection 2695.8(1) is re-lettered subsection 2695. 8(n
This section is also anended to clarify the reasonabl e standard
to be used in paynent of tow ng and storage charges. Most

aut onobi l e i nsurance policies issued in California place an
affirmative duty upon the insured to protect the autonobile from
further loss. These policies also confer upon the insurer the
duty to reinburse the insured for all reasonable fees incurred in
protecting the vehicle. Wen reasonable fees are incurred in
towing the vehicle fromthe scene of the accident and storing the
vehicle, these fees should be paid as a matter of course in al
auto insurance clains. Although nost insurers do reinburse these
fees, a trend has developed to Iimt or exclude rei nmbursenment of
t hese reasonabl e fees. The Conm ssioner considers this trend to
be agai nst public policy. Language was added to set forth this
reasonabl e standard.

Section 2695.8(m Repeal

Current subsection 2695.8(m is deleted as it does not
contenpl ate situations where the insured is unable to use the
insurer identified tow conpany due to reasons beyond his or her
control such as being unconscious froman accident or non-
response fromthe insurer’s tow conpany.

NOTE: Section 2695.8 Anmend

Cal i forni a Business and Professions Code Section 9875.1 is added
as reference in connection with the added specification in these
regul ations that insurers disclose the use of non-original

equi pnrent manuf acturer replacenent crash parts.

Section 2695.85. Auto Body Repair Consunmer Bill of Rights
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Titl e Adopt

This new section is adopted to inplenment recently enacted Senate
Bill SB1988, which becane effective January 1, 2001 and created
California Insurance Code Sections 1874.85 and 1874. 87.
California Insurance Code Section 1874.87 requires the Departnent

to devel op an Auto Body Repair Consumer Bill of Rights as a
standardi zed formthat insurers are required to provide to their
insureds. The Bill of R ghts lists certain specific entitlenents

i nsureds have concerning the repair of their autonobile follow ng
a | oss.

Section 2695.85(a) Adopt

The | anguage in this adopted subsection describes what actions
nmust be taken by insurers to conply with the requirenents of

| nsurance Code Section 1874.87. Insurers are required to provide
a copy of the standardized Bill of R ghts at the tine of
application for autonobile insurance or at the tine a claimis
made. This section also outlines to whomthe Bill of Rights nust
be provi ded.

Section 2695. 85(b) Adopt

The | anguage in this adopted subsection clarifies the types of

i nsurance policies that are subject to the requirenments of this
subsection. |Insurance Code Section 1874.87 applies to al
insurers that issue autonobile liability or collision policies.
As no distinction is made within the statute, this section
applies to both commercial and personal autonobile policies.

Section 2695.85(c) Adopt

Thi s adopted subsection provides the | anguage for the

st andar di zed form devel oped by the Departnent as required under

| nsurance Code 1874.87. The specific |anguage of the form
mrrors the requirenents set forth in Insurance Code Section
1874. 87, Business & Professions Code Sections 9884.8 and 9884. 9,
and subsection 2695.8(e), (f), (g), and (m) of these regul ations.

Not e: Section 2695.85 Adopt

The statutes that provide the authority to adopt this subsection
are as foll ows:

| nsurance Code Section 790.10 authorizes the Conm ssioner to
enact any regul ati ons necessary to inplenent and/ or adm nister
the Unfair Practices Act (Insurance Code Section 790 et seq.)
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| nsurance Code Section 1874.87 authorizes the Departnent to
devel op an Auto Body Repair Consumer Bill of Rights.

The statutes cited as references reflect the sections setting
forth the specific entitlenents stated in the Bill of Rights:

| nsurance Code Sections 790.03(c) and 790.03(h)(3) reflect the
unfair clains practices addressed by | nsurance Code Section
1874. 87.

| nsurance Code Section 1874.87 sets forth what specifically nust
be included in the Bill of Rights.

Busi ness & Professions Code Sections 9884.8 and 9884. 9 nandate
that autonotive repair dealers nust provide custonmers with a
witten estimate and a detailed invoice. The estinmate and

i nvoi ce nmust include an item zed bill of parts and | abor and
identify all parts as new, used, after market, reconditioned, or
rebuilt.

Section 2695.9. Additional Standards Applicable to Fire and
Ext ended Coverage Type Policies wth Repl acenent
Cost Cover age.

Title Arend

The title of existing section 2695.9 is changed to clarify that
the section applies to all types of first party residential and
comerci al property insurance clains, not just replacenent cost
pol i ci es.

Section 2695.9(a) Adopt

The | anguage in this newly adopted subsection reflects current
case law. The cost of repair or replacenent of a building or any
part of it includes any cost the insured is reasonably likely to
incur in repairing or replacing the covered | oss such as a
general contractor’s overhead and profit.

Section 2695.9(b) Anend (Re-letter)

This subsection was re-lettered to subsection 2695.9(b) from
previ ous subsection 2695.9(a) due to the proposed adopti on of
subsections 2695.9(a). The | anguage was also revised to clarify
that the subsection applies to all types of first party
residential and commercial property insurance clainms not just
repl acenent cost policies.
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Section 2695.9(c) Adopt

The | anguage in this newy adopted subsecti on was added for
consi stency, to mrror standards set forth in subsection
2695. 8(e) for autonobile clains.

Section 2695.9(d) Adopt

The | anguage in this newy adopted subsecti on was added for
consi stency and to approxi mate standards set forth in subsection
2695. 8(f) for autonobile clains.

Section 2695.9(e) Adopt

The | anguage in this newy adopted subsecti on was added for
consi stency and to approxi mate standards set forth in subsection
2695. 8(i) for autonobile clains.

Section 2695.9(f) Adopt

The | anguage in this newy adopted subsection was added to
address the problem of delay in appraisals caused by insurers

t hat request discovery, subpoenas of evidence, expert testinony
and other tools associated with civil litigation. The raising of
out si de issues causes the appraisal process to becone a

prol onged, cost prohibitive, trial rather than an econoni cal,
swift alternative for determ ning covered danmages.

NOTE- Secti on 2695.9 Amend

Busi ness and Prof essi ons Code Section 7109, which relates to
proper construction standards that contractors nust foll ow when
repairing homes, was added as authority.

Section 2695.10. Standards Applicable to Surety Insurance.

Section 2695.10(a) Del ete

This subsection is deleted as simlar |anguage al ready exists at
subsection 2695.7(a). Certain mninmmstandards set forth in the
regul ati ons should and do apply to clains brought under surety
bonds. Section 2695.7 of the regul ati ons does not inpede the
surety’s ability to conduct its business efficiently and fairly
and in accordance with California Insurance Code Section

790. 03(h).

Section 2695.10(b) Del ete
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This subsection is deleted as simlar | anguage already exists at
subsection 2695.7(b). There is no legitimte reason to give
surety insurers up to 60 days to accept or deny a claimand al
other insurers only up to 40 days. Certain mninmm standards set
forth in the regul ations should and do apply to clains brought
under surety bonds. Subsection 2695.7(b) of the regul ati ons does
not inpede the surety’'s ability to conduct its business
efficiently and fairly and in accordance with California

| nsurance Code Section 790.03(h).

Section 2695.10(c) Del ete

This subsection is deleted as simlar |anguage al ready exists at
subsection 2695.7(c). Certain mninmmstandards set forth in the
regul ati ons should and do apply to clains brought under surety
bonds. Section 2695.7 of the regul ati ons does not inpede the
surety’s ability to conduct its business efficiently and fairly
and in accordance with California Insurance Code Section

790. 03(h).

Section 2695.10(d) Del ete

This subsection is deleted as simlar | anguage already exists at
subsection 2695.7(d). Certain mninmmstandards set forth in the
regul ati ons should and do apply to clains brought under surety
bonds. Section 2695.7 of the regul ati ons does not inpede the
surety’s ability to conduct its business efficiently and fairly
and in accordance with California Insurance Code Section

790. 03(h) .

Section 2695.10(e) Del ete

This subsection is deleted as simlar | anguage already exists at
subsection 2695.7(1). Certain mninmmstandards set forth in the
regul ati ons should and do apply to clains brought under surety
bonds. Section 2695.7 of the regul ati ons does not inpede the
surety’s ability to conduct its business efficiently and fairly
and in accordance with California Insurance Code Section

790. 03(h) .

Section 2695.10(f) Del ete

This subsection is deleted as simlar | anguage already exists at
subsection 2695.7(h). There is no legitimte reason to give
surety insurers only 15 days to pay claimand all other insurers
up to 30 days. Certain mninmmstandards set forth in the
regul ati ons should and do apply to clains brought under surety
bonds. Subsection 2695.7(h) of the regul ati ons does not i npede

#131502 vi 23



the surety’s ability to conduct its business efficiently and
fairly and in accordance with California Insurance Code Section
790. 03(h) .

Section 2695.10(g) Del ete

This section is deleted as the | anguage is adequately covered in
subsection 2695.7 which subsection is applicable to surety
insurers, and in the proposed adopted | anguage set forth bel ow

Section 2695.10(a) Adopt

This new y adopted subsection specifies additional claim
standards that are applicable to surety insurers but that are not
in subsection 2695.7

Section 2695.10(b) Adopt

This new y adopted subsection specifies additional claim
standards that are applicable to surety insurers but that are not
i n subsection 2695.7

Section 2695.10(c) Adopt

This newy adopted subsection specifies additional claim
standards that are applicable to surety insurers but that are not
i n subsection 2695.7

NOTE- Secti on 2695. 10 Anend

Del etions are made fromauthority and reference that coincide
with the deletions to the 2695. 10 subsecti ons.

Section 2695.11. Additional Standards Applicable to Life and
Disability Insurance C ains.

Section 2695.1l (a) Amend

The current | anguage of this regulation protects certain insureds
by setting mnimumcriteria that nmust be adhered to before an

i nsurer can seek an offset of future clains based upon an

over paynment of a prior claim However, the current |anguage

i gnores those insureds who do not have future clains to offset
(that is, in cases where the insured has no future clains to

of fset, the insurer can seek reinbursenent of an overpaynent

wi t hout adhering to the requirenents set forth in subsection
2695.11(a)(1) or (2). By adding “seek reinbursenent of an

over paynment” and deleting “on a prior claimarising” to
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subsection 2695.11(a) and adding “the rei nbursenent or” to
subsection 2695.11(a)(1), insureds who have future clains and
t hose who do not are afforded the same protections.

Section 2695.11(a)(1) Anend

In order to be consistent with the change to subsection
2695. 11(a), this subsection is anended to add the words “the
rei nbursenent or” are added. |In addition, the word “such” is
del eted and replaced with “the” for gramrati cal reasons.

Section 2695.11(d) Adopt

The | anguage in this newy adopted subsecti on was added in
response to conplaints fromthe California Medical Association
and ot her sources. The tinme franes specified in subsection
2695.7 were m stakenly nmade inapplicable to disability clains
presumabl y because | nsurance Code Section 10123.13 specifies the
tinme period within which a disability clai mnust be accepted or
deni ed. However, a mechanismis needed to pronpt an insurer to
make a decision (i.e., accept or deny) regarding a contested
claim within a reasonable tinme and to provide the claimnt and
assignee witten notice of the need and reasons for additional
time to nake such a deci sion

Section 2695.11(e) Adopt

The |l anguage in this newy adopted subsection is added to require
an insurer or its representative to give tinely pre-

aut hori zati ons of non-energency services. The scope of the pre-
aut hori zation nust be explained in witing and nust specify that
the pre-authorization is not a guarantee that the non-energency
surgery is a covered expense under the policy or that the claim
will be paid.

Section 2695.11(f) Adopt

The | anguage in this new subsection is added in response to
consuner conplaints to clarify that an insurer may not require a
pre-authorization in an energency.

Section 2695.11(g) Adopt

The | anguage in this newy added subsection is added to clarify
that insurers that request copies of nedical records nust, as
part of their clains investigation costs, reinburse the insured
or nedical service provider for the cost of copying those nedical
records.
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Section 2695. 11- NOTE Anend

| nsurance Code Section 10123.13, which addresses the tine for
rei mbhursenent of uncontested clains and which al so defi nes
“contested clainf, was added as reference.

Section 2695.12. Nonconpliance and Penalti es.

Section 2695.12 Title Amrend

The title of existing section 2695.12 is changed to clarify that
the section applies only to the penalties to be assessed for
vi ol ati ons of the regul ations.

Section 2695.12(a) Repeal

As the word “knowi ngly” is now defined in subsection 2695.2(1) this
subsection has been repealed as the |anguage is unnecessary,
confusing, and not applicable to the 2695.12 Penalties section.

Section 2695.12(b) Arend (Re-letter)

This subsection is re-lettered to Section 2695.12(a) as current
Section 2695.12(a) is repealed, as noted above. This subsection
has al so been anended to reflect that the factors described in this
subsection go to the appropriate penalties to be assessed and not
to whether a violation of any of the sections of the regul ations
has occurr ed.

Section 2695.12(a)(2) Anend (Re-letter)

The word “California” is added before the words “l nsurance Code” for
clarification purposes.

Section 2695.12(a)(7) Arend (Re-letter)

The words “nonconpl ying act(s)” have been replaced with “viol ati ons”
to clarify that nonconplying acts are violations of the regul ations.
Addi tional | anguage changes were nade because, in order to determ ne
the appropriate penalties to be assessed, the Departnent nust consider
t he nunber of clains where violations have been found as contrasted to
t he nunber of clains exam ned by the Departnment. The current ratio
usi ng the nunber of clains handled by the insurer is not relevant in
determ ning appropriate penalties as the Departnent does not exam ne
all clains handled by insurers and would have no way of know ng
whet her viol ati ons would be found in those claimfiles not revi ewed.
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Section 2695.12(a)(8) Anend (Re-letter)

The words “nonconpl ying act(s)” have been replaced with “viol ation(s)”
for the sane reason as noted above.

Section 2695.12(a)(10) Amend (Re-letter)

The word “nonconpliance” has been replaced with “violation” for the
same reason as noted above.

Section 2695.12(a)(11) Amend (Re-letter)

A punctuati on change was nmade for grammatical purposes.

Section 2695.12(a)(12) Arend (Re-letter)

M nor punctuation and other changes were nmade for granmatical
pur poses.

Section 2695.12(a)(13) Adopt

This newly adopted subsection contains simlar |anguage noved from
subsection 2695.12(a)(3)(B), which is repeal ed. M nor grammatica
changes were al so made.

Section 2695.12(c) Repeal

This subsection is repealed as it is anbiguous and its intent is
enconpassed in the | anguage of subsection 2695.12(a)(11).

Section 2695.13. Severability.
No changes.
Section 2695.14. Effective Dates.

Section 2695.14(a) Amend

Modi fications were made to this subsection for reasons of
clarity.

Section 2695.14(b) Amend

Modi fi cations were made to this subsection for reasons of
clarity.
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Section 2695.14(c) Amend

Modi fications were made to this subsection for reasons of
clarity.

NOTE: Section 2695. 14 Anend

M nor non-substantive changes were nade to the Authority for this
subsection for clarification purposes.

| DENTI FI CATI ON OF STUDI ES:

There are no specific studies relied upon in the adoption of this
subchapt er

SPECI FI C TECHNOLOG ES OR EQUI PMENT:

Adoption of these regul ati ons woul d not mandate the use of
speci fic technol ogi es or equi prment.

ALTERNATI VES:

The Conmmi ssioner has determ ned that no reasonable alternative
exists to carry out the purpose for which the regul ations are
proposed. Performance standards were consi dered but were
rejected as an unreasonabl e and inpracticable alternative in the
context of regulations that seek efficiently to define specific
procedures that constitute fair business practices in the

settl ement of insurance cl aimns.

ECONOM C | MPACT ON SMVALL BUSI NESS:

The Conmi ssioner has identified no reasonable alternatives to the
presently proposed regul ati ons, nor have any such alternatives

ot herwi se been identified and brought to the attention of the
Departnent, that would | essen any inpact on snmall business.

Al t hough perfornmance standards were considered as an alternative,
they were rejected, in part, because they would increase, rather
than | essen, the inpact upon small business. Unlike the proposed
regul ati ons, performance standards woul d not provide small

busi nesses an efficient means of knowi ng how to conply, or of
ensuring they have achi eved conpliance. Further, it could be
necessary that small businesses incur the additional expense of

| egal fees charged by | awers whose services mght be required in
order to interpret a performance standard. Finally, because of
this indefiniteness, performance standards would be likely to
breed costly litigation, which small businesses in particular can
i1l afford.

#131502 v1 28



PRE- NOTI CE DI SCUSSI ONS:

Pursuant to Governnent Code Section 11346.45(a), public

di scussions were held on Decenber 18 and 19, 2001 regarding
proposed anmendnents to these regulations. Interested and
affected parties were given an opportunity to present statenents
or conments with respect to the proposed anendnents. The
Conmmi ssi oner considered these statenents and comments and sone
changes were made to the proposed anmendnents in response.
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